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UNITED STATES DISTRICT COURT 

IN THE DISTRICT OF COLUMBIA 
WillHLaRue No: 1:06-cv-00061 

Mary Catherine LaRue MOTION TO VACATE 

Plalntims^ DISMISSAL AND ENTER 

'^'^'"^"^^' DEFAULT AGAINST 

DEFENDANT 

United States (Government) 

Defendant. 
Plaintiff requests that the Court vacate its dismissal of the instant matter pursuant 

to Rule 60(b). 

The Government claims that dismissal of the plaintiffs' damages claim is proper 
under both Rule 12(b)(1 ) for lack of subject matter jurisdiction and under Rule 1 2(b)(6) for 
failure to state a daim under which relief can be granted. The United States seemingly 
recognizes the split of authority In this District regarding whether the exhaustion of 
administrative remedies is a jurisdictional prerequisite to bring suit or not. See Undsey v. 
United States, No. 05-1765. 2006 U.S. Dist. LEXIS 58657. at *41-43 (D.D.C.) (Feb. 
22,2006)(citing cases on both sides of the issue). Rule 12(b)(6) is the proper basis upon 
which to address plaintiffs' damages claim, since failure to exhaust administrative remedies 
is not a jurisdictional prerequisite to bring suit but only an element of a claim. See Arbaugh 
v.Y&H Corp., 126 S. Ct. 1235, 1245 (Feb. 22, 2006); see also Turner v. United 
Stetes.429 F. Supp. 2d 149, 154 (D.D.C.2006);See/./ncysey v. United States. No. 05-1765, 
2006 U.S. Dist. LEXIS 58657, at M1-43 (D.D.C.) (Feb. 22.2006) ('This affirmative defense 
is thus properly brought through a motion to dismiss for failure to state a claim upon which 
relief can be granted.") 
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1242. To assist the courts, the Supreme Court enunciated a rule to be applied. 

If the Legislature clearlystates that a threshold limitation on a statute's scope 
shall count as jurisdictional, then the courts and litigants will be duly 
instructed and will not be left to wrestle with the issue. But when Congress 
does not rank a statutory limitation on coverage as jurisdictional, courts 
should treat the restriction as nonjurisdictionaf In character. 

Id at 1245 (citation omitted). Congress has plainly demonstrated its ability to write clear 

jurisdictional language into other sections of the Code and has chosen not to do so in 

§7433. For example, in 26 U.S.C. 7421(a), which states "except as provided [in various 

sections of the Code], no suit for the purpose of restraining the assessment or collection 

of any tax shall be maintained in any court by any person, whether or not such person is 

the person against who such tax was assessed ," was previously found by this Circuit to "by 

its terms den[y] jurisdiction 'to any court' in actions to enjoin the assessment or collection 

of taxes." Americans United Ina v Walters, 477 F 2d 1169, 1175 (D.D.C.Cir. 1973 

(emphasis added); see also Gardnerv. United States, 21 1 F. 3d 1305, 131 1 ("The District 

Court must dismiss for lack of subject matter Jurisdiction any suit that does not fall within 

one of the exceptions to [§7421 (a)]. " (emphasis added)). In addition, 26 U.S.C. §7422(a) 

contains jurisdictional language, stating that "no suit or preceding shall be maintained in 

any court for the recovery of any internal revenue tax alleged to have been erroneously 

assessed or collected ... until a claim for refund or credit has been duly filed „. according 

to the provisions of law in that regard." 

Therefore, this Court should adhere to the cautionary instructions in Arbaugh and 

Murita Martin v. United States, (D.D.C. 1 :05-cv-02506) that the exhaustion of administrative 

remedies under TABOR is non-jurisdlctional. The statute is crystal clear that pre-suit 

exhaustion is a requirement to the maintenance of the suit for damages, but it does not 
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address a district court's jurisdiction. Congress must ''clearly state" that "a threshold 
limitation on a statute's scope shall count as jurisdictional," Arbaugh, 126 S. Ct. At 1245, 
and because jurisdiction is such a fundamental concept, its absence cannot be assumed 
without a definite expression of congressional Intent, Thus.TABOR is not sufficiently 
definite under Arbaugh. 

In the instant matter the court ordered the defendant to answer plaintiff's complaint 
by a time set certain. The record in this matter is clear that defendant failed to obey a 
lawful order of this Court and answer plaintiff *s complaint by the date set certain. As stated 
previously a motion under Rule 12(b)(6) can be waived by failing to make it soon enough. 
Id at 1240. In the instant matter defendants' motion was filed after the time and date set 
certain by the Court. Therefore defendants' motion to vacate under 12(b)(1 ) is ineffective 
and cannot be granted for the reasons aforesaid. Defendants' motion to dismiss pursuant 
to 12(b)(6) is untimely and cannot be granted. 

Thus, failure to exhaust administrative remedies is not a grounds upon which the 
court may dismiss the instant matter. 12(b)(6) similarly is not available to the defendant 
because the motion is not timely. The Court committed reversible error by dismissing upon 
the aforementioned grounds. 

Therefore, the Court has no choice but to vacate its order forthwith granting 

dismissal of this matter and enter its default against the defendant and proceed with a 

motion determining damages. 

Respectfully, 

/ 
/ 
/ 

/ 
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Dated . 2006 



Will H LaRue Mary Catherine LaRue 

PO Box 276 PO Box 276 

Peoria, AZ 85380-0276 Peoria, AZ 85380-0276 

On the above inscribed date before the undersigned, a Notary Public for the State 
of Arizona, personally appeared, Will H LaRue, Mary Catherine LaRue known to me to be 
the person(s) whose name(s) are subscribed to the within instrument, and acknowledged 
to me that the facts herein are true according to his/her/their best knowledge and belief and 
that he/she/they executed the same as his/her/their free act and deed. 



Notary, State of Arizona 

CERTIFICATE OF SERVICE 

I certify that I have served a copy of the foregoing on: 

Beatriz T. Saiz 
Ben Franklin Station 
U.S. Dept of Justice 
P.O, Box 277 
Washington D.C. 20044 

Dated , 2006 



Will H LaRue 
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Dated 



Dc:^^/' . 2006 



Will H LaRue 

PO Box 276 

Peoria, AZ 85380-0276 




6Wt-^^^/^._ 



Mary C^herine LaRue 

PO B(&i76 

Peoria. AZ 85380-0276 



On the above inscribed date before the undersigned, a Notary Public for the State 
of Arizona, personally appeared, Will H LaRue, Mary Catherine LaRue known to me to be 
the person(s) whose name(s) are subscribed to the within instrument, and acknowledged 
to me that the facts herein are true according to his/her/their best knowledge and belief and 
that he/she/they executecUhe^ame as his/her/their free act and deed. 




Notary, State of Arizona 



CERTIFICATE OF SERVICE 

I certify that I have served a copy of the foregoing on: 

Beatriz T. Saiz 
Ben Franklin Station 
U.S. Dept of Justice 
P.O.Box 277 
Washington D.C. 20044 




Dated 



^^7 



^'^ 



., 2006 



Will H LaRue 



